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MELINDA HAAG (CABN 132612) 

United States Attorney 

DAVID R. CALLAWAY (CABN 121782) 
Chief, Criminal Division 

WILLIAM LRENTZEN (LABN 24421) 
SUSAN BADGER (CABN 124365) 

S. WAQAR HASIB (CABN 234818) 
Assistant United States Attorneys 

450 Golden Gate Avenue, Box 36055 
San Lrancisco, California 94102-3495 
Telephone: (415) 436-6959 
LAX: (415) 436-6753 
william.frentzen@usdoj.gov 
susan.badger@usdoj .gov 
waqar.hasib@usdoj.gov 


Attorneys for United States of America 


UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF CALIFORNIA 
SAN FRANCISCO DIVISION 


UNITED STATES OF AMERICA, ) 

) 

Plaintiff, ) 

) 

v. ) 

) 

KWOK CHEUNG CHOW, a/k/a “Raymond ) 

Chow”, a/k/a “Hai Jai”, a/k/a “Shrimpboy”, et. ) 

al., ) 

) 

Defendants. ) 

) 


No. CR 14-0196 CRB 

UNITED STATES’ SUPPLEMENTARY 
RESPONSE TO DEFENDANT PAU’S MOTION 
FOR MAGISTRATE JUDGE TO SET 
DISCLOSURE SCHEDULE PURSUANT TO 
CRIM.L.R. 16-l(b) 

Date: August 25, 2014 
Time: 2:00 p.m. 

Court: Hon. Joseph C. Spero 


One of the matters to be addressed at the hearing before Chief Magistrate Judge Joseph Spero at 
the hearing on August 25, 2015 is defendant Pau’s request that the Court order the government to 
prepare summaries of each statement it will seek to introduce into evidence as a co-conspirator 
statement pursuant to Federal Rule of Evidence 801(d)(2)(E). In its response to Pau’s motion, the 
government discussed the various reasons why it objected to this request, including the fact that it would 
be more practical and efficient for the trial court to make admissibility decisions as the statements arise 
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during the course of trial. 

In the event that it will assist the Court in evaluating the issue for the August 25 hearing, the 
government draws the Court’s attention to a decision on this issue by Senior District Judge Charles R. 
Breyer - the trial judge in the instant case - in United States v. Napoli, CR 10-0642 CRB. In that case, 
defendants Jeffrey Herholz and Michael Arnold made the same request that Pau makes here and the 
government raised the same objections that it raises now in response to Pau’s request. At a hearing on 
the matter on December 9, 2011, Judge Breyer denied the defendants’ request that the Court order 
summaries of co-conspirator statements. (See, Exhibit 1, Transcript of Proceedings December 8, 2011, 
CR 10-0642 CRB, attached, at pp. 4, 7, 10-11). The Court stated that it was not inclined to deal with 
litigating the admissibility of purported co-conspirator statements pre-trial, but preferred to evaluate a 
statement and its admissibility during trial, “in the context of understanding the scope of the conspiracy 
and what I’ve - what the government claims is a conspiracy, what I believe ought to be within the 
conspiracy as alleged in the indictment. I’m in a much better position.” Id. at 7; also see, p. 6 (“If you 
say, ‘Look, let’s do it pretrial,” number one, I’m really not in a position to do it because I don’t know 
enough about the case. And number two, it’ll be just as time consuming pretrial as it would in the 
trial.”) In responding to a further request by defense counsel that the government “disclose or specify at 
least to some degree what those statements would be in order to allow us to properly prepare,” (id. at 
10), the Court responded: “. . . That’s exactly what I said I’m not going to do. You mean get them to 
write them all out or identify them? I’m not going to do it. At this point, I’m not going to do it. Get the 
exhibit list . . ..” Id. at 10-11. The Court said that the government’s exhibit list would likely assist in 
addressing the defendant’s concerns. Id. at 7. 

The government submits that the same reasoning as to when to make the admissibility decision 

applies in the instant case, where a RICO conspiracy with multiple participants, and multiple acts and 

statements in furtherance of the conspiracy, are involved. Further, as the government pointed out in its 

initial response to Pau’s request, the government has provided the originals of co-conspirator statements 

(virtually all contained in audio recordings); summaries in FBI 302s and pleadings such as wiretap, 

complaint, and search warrant affidavits; and will be providing a list of the recordings and excerpts it 

anticipates introducing at trial, as required by the Court’s order, on September 1, 2015. While the time 
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for making admissibility decisions under Rule 8901(d)(2)(E) is the trial, if Pau or any other defendant 
wishes to raise specific objections for the Pretrial Conference, he or she will be in a position to do so. 


DATED: August 24, 2015 Respectfully submitted, 

MELINDA HAAG 
United States Attorney 

IsL 

SUSAN E. BADGER 
WILLIAM FRENTZEN 
S. WAQAR HASIB 
Assistant United States Attorneys 
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